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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1.  Thistort damsact case comesto this Court on gpped from a Lee County Circuit Court order
granting the City of Tupdo'smation to dismiss on the groundsthat (1) plaintiff Eddie Black falled to serve
a“Noaticeof Clam” asrequired by theMissssppi Tort ClamsAct and (2) thet theplaintiff’ scaseisbarred
by resjudicata. Wefind thet Black failed to comply with the notice requirements of the Tort Clams Act
and that Black’ s caseis barred by aprior lavsuit. We affirm the trid court.

FACTS

2. Theplantiff Eddie Black (“Black”), procesding pro sg, dleged the City of Tupdo and individud
palice officers employed by the Tupeo Palice Department, induding Mark Price (“Price’), Clay Hasl
(“HasHl"), Jame Harper (“Hape”), James Mosss (‘“Moss’), Jay Clak (“Clak”), Michad Olive

(“dlive’) and Paul Howdl (“Howdl™), harassed him, were negligent in performing their duties, were part



of a congpiracy to cause and broke a “Covenant Not to Sue” Specificdly, Black complains of the
fallowing events (1) Hewasput in ajal odl with two inmates who had previoudy attacked and robbed
him; (2) He was arrested in violation of the “Covenant Not to Sue’ on February 4, 1998; (3) He was
arrested on shoplifting chargeson November 11, 1997, whichwerelater overturned; (4) Hewasfrequently
stopped by Moses and/or Hasl; (5) He was verbdly threatened by Clark; (6) Clark used excessive
force (7) Olive verbdly thregtened him; (8) Howell reported thet Black was a“snitch;” and (9) Harper
faled to give Black information regarding an incident with palice officars

3.  Black medetheidenticd dlegationsagaing thesamedfficarsand the City of Tupdoinadvil action
inthe United States Didtrict Court for the Northern Didrict of Missssppi. Black’ s assertions did not meet
the Spears v. McCotter test, and the case was dismissed with prgudice on March 24, 1999. Unhappy
withthe ruling in federd court, Black then filed this casein Lee County Circuit Court. Thet court granted
the City of Tupdo'smation to dismiss. Aggrieved, Black gopeds dleging the falowing erors

l. WHETHER THE TRIAL COURT ERRED IN DISMISSING THE
COMPLAINT WITHOUT A HEARING.

. WHETHER THERE WERE TOO MANY UNADDRESSED
COMPLAINTSFORTHE TRIAL COURT TO DISMISSWITHOUT
A HEARING.

1.  WHETHERTHETRIAL COURT'SREFUSAL TOHEARBLACK’S
COMPLAINTSIN OPEN COURT PUT HISLIFEINDANGERAND
THUSPRECLUDED GRANTING THE MOTION TO DISMISS,

V.  WHETHER THISCOMPLAINT ISBARRED BY THE DOCTRINE
OF RESJUDICATA.

V. WHETHER THE TRIAL COURT ERRED IN DISMISSING THE
CASE UNDER THE NOTICE OF CLAIM PROVISIONSIN THE
MISS SSIPPI TORT CLAIMSACT.

STANDARD OF REVIEW




1. This Court’s gandard of review for amotion to digmissiswel established.
A mation to digmissfor falure to gate adam under Missssppi Rule of Civil Procedure
12(b)(6) raises an issue of law. This Court reviews questions of law de novo. When
congdearing amoation to digmiss, the dlegaionsin the complaint mugt betaken astrue, and
the mation should not be granted unless it gppears beyond doubt the plaintiff will not be
adleto prove any st of factsin support of hisdam.
Poindexter v. Southern United Firelns. Co., 838 So. 2d 964, 966 (Miss. 2003) (quating Sennett
v. United States Fid. & Guar. Co., 757 So. 2d 206, 209 (Miss. 2000)).
ANALYSS

l. WHETHER THE TRIAL COURT ERRED IN DISMISSING THE
COMPLAINT WITHOUT CONDUCTING A HEARING.

1.  ThisCourt hasnot addressed the question of whether atrid court may grant aRule 12(b)(6) motion
to dismissfor falureto Sate adam without conducting an ord hearing. However, this question has been
addressed in the context of a Rule 56(c) mation for summary judgment. Adams v. Cinemark USA,
Inc., 831 So. 2d 1156 (Miss. 2002). In Adams, the trid court granted the defendant’s motion for
summary judgment without holding ahearing. On goped, the plantiff argued the trid court’s failure hald
ahearing was aprocedurd eror, and the grant of summary judgment should have been reversed. This
Court dissgreed. Whileagreaing that thetrid court’ sfallure to conduct ahearing was error, we found thet
error was hamless.

No eror in dther the admisson or exduson of evidence and no error in any ruling

or order or inanything doneoromitted by the Court or by any of the partiesisground

for granting anew trid or for setting asde averdict ... unless refusal to teke such action

gopearsto the Court incondstent with subgiantia judice. The Court a every Sageof the

proceading must disregard any error or defect in the procesding which does not
affect the substantial rights of the parties.



Id. a 1164 n4 (ating M.R.C.P. 61) (emphagsin origind). In Adams we determined thetria judge hed
al necessary information to makearuling on themotion for summeary judgment inhispossesson. 1d. That
baing the case, the Court hdd thetrid court’ sfallureto conduct ahearing to be harmlesserror and affirmed
the grant of summary judgment.
6. Thereasoningin Adams gppliesto the case a bar. In its mation to digmiss, the City of Tupdo
argued that Bladk’ sfallure to file anatice of daim asrequired by the Missssppi Tort ClamsAdt, aswell
asthedismisA of his previous federd case, precluded his cause of action. Black filed two responsesto
the City’smoation. Bladk'sfalureto fileanatice of dam and the dimissal of his previous suit are nat in
disoute. Theonly remaining questionswereonesof law. Thus thefalureof thetrid court to hold ahearing
prior to granting the mation to dismiss was hamless eror.
. WHETHER THERE WERE TOO MANY UNADDRESSED
COMPLAINTSFORTHE TRIAL COURT TODISMISSWITHOUT
A HEARING.
7. Black arguesthat too many “unaddressad’ dlegationsexidt for thetrid court to havedismissad his
complant. Obvioudy, the number of issuesraised in a complant have no impect on the daility of atrid
court to dismiss an action, S0 long as the requirements for dismissa are met. As discussed above and
bdow, the requirements for dismissal have been met in the case a bar. This argument iswithout meit.
1. WHETHERTHETRIAL COURT SREFUSAL TOHEARBLACK’'S
COMPLAINTSINOPEN COURT PUT HISLIFEIN DANGERAND
THUSPRECLUDED GRANTING THE MOTION TO DISMISS.
8.  Black arguesthat thetrid court' sdismissal of hiscomplaint without ahearing putshislifein danger.
Black offersthis Court no evidence asto why this may betrue. This Court does not see any corrdation

betweenthedismissd of the case and any dleged danger to Black. 1n any event, dleged danger to aparty

isnot sufficent reason to sudain acomplaint of thisnature. Thisargument is likewise without merit.



V.  WHETHER THISCOMPLAINT ISBARRED BY THE DOCTRINE
OF RESJUDICATA.

9. Asdaed aove Black previoudy filed alawvauit in federd court subgtantiadly smilar to the case
a bar. United Siates Magidrate Judge Jarry A. Davis held ahearing pursuant to Spears v. McCotter,
766 F.2d 179 (5th Cir. 1985), to determine whether ajudiciable bassexised for Black’sdams. Judge
Davis deemed Black’ sauit to belegdly frivolous and recommended the case be dismissed with prgudice.
The didtrict court accepted this recommendation and dismissed the case, with prgudice, on March 24,
1990.

110.  Under thedoctrineof resjudicata, partiesare prevented fromlitigating issuestriedinaprior lavauit,
as wdl as maters which could have been litigated in the prior suit, if four identities are present in both
actions: (1) identity of the subject matter of the actions; (2) identity of the cause of action; (3) idertity of
the partiesto the cause of action; (4) identity of thequiity or cheracter of aperson againg whomthedam
ismede. Hogan v. Buckingham ex rel. Buckingham, 730 So. 2d 15, 17 (Miss. 1998).

111. Thesubject mater of the federd suit and the case a bar are the same; namely, bath suits pertain
to dleged incidents with the Tupelo Police Department. The iderttity of the cause of ationislikewisethe
same. Theidentity of acause of adtionistheidentity of the underlying facts and drcumstances upon which
adamhasbeenbrought. Rileyv. Moreland, 537 So. 2d 1348, 1354 (Miss. 1989) (ating Walton v.
Bourgeois, 512 So. 2d 698, 701 (Miss. 1987)). The dlegations contained in Black's federd it are
based on the same underlying factsand circumstances asthe case et bar. Thethird identity isaso stified.
The City of Tupdlo is the primary defendant in eech of the actions Black did name severd officers not
named in the federd suit; however, drict identity of the parties is not necessary to sy this dement.

Littlev. V & G Welding Supply, Inc., 704 So. 2d 1336, 1339 (Miss 1997). Ingtead, a defendant



can assart resjudicaaif heisin privity with the nemed defendant. Al of the additiond officersnamed in
the date court complaint arein privity with the City of Tupdo which was named in the federd complaint.
Additiondly, service had been completed only on the City of Tupdlo, nat on any of theindividud officers
named as defendantsinthiscase. As such theidentity of partiesto the cause of action hasbeen met. The
find identity is likewise sidfied in the case a bar. The City of Tupdo is the same defendant as in the
previous federd action and dl individuds named as defendants are palice officers with the Tupdo Palice
Depatment. Thus ther qudity or character isidentical. Assuch, thetrid court was correct in ruling thet
this complaint was barred by the doctrine of resjudicata
V. WHETHER THE TRIAL COURT ERRED IN DISMISSING THE
CASE UNDER THE NOTICE OF CLAIM PROVISIONSIN THE
MISSISSIPPI TORT CLAIMSACT.

112. Thereisamandatory natice requirement on potentid plantiffswhich must be satidfied prior tothe
inditutionof any tort lavslit againgt agovernmenta entity or oneof itsemployees. Spedificaly, inanaction
agang agovernmenta agency “ningty days prior to maintaining an action thereon, such parsonddl filea
noticeof damwiththe chief executive officer of thegovernmentd entity.” Miss CodeAnn. §11-46-11(1)
(1999). In determining whether the notice of daim requirements have been met, this Court has adopted
a“subdantid compliance” andard. In other words, srict compliance with the natice requirements of the
Misssspp Tort Clams Act is nat a prerequisite to maintaining a cause of action againg a governmenta
agency. Carr v. Town of Shubuta, 733 So. 2d 261 (Miss. 1999). However, Black has not
subgtantidly complied with the Satutory requirements. Black failed to send any notice of daim letter e dll.
Asapro slitigant, Black is afforded laitude. Moore v. Ruth, 556 So. 2d 1059, 1061 (Miss. 1990).
However, this Court has hdd that pro se parties are held to the same rules of procedure as represented

paties Dethlefs v. Beau Maison Dev. Corp., 511 So. 2d 112, 118 (Miss. 1987). While we



acknowledge on the onehand that asapro selitigant, Black should be afforded somelaitude, on the other
hand, we have condstently held thet pro se partiesare held to the same rules of procedure as represented
paties Black did not file anatice of daim; thus, his suit is barred by the Missssppi Tort Clams Act.
113. Black suggeststhat acovenant dropping charges againg Black in exchange for an agreement to
not file suit agreed to and executed on September 30, 1993, condtitutes a notice of daim.  Without
andyzing whether such an agreament could be considered anatice of dam, dl the events complained of
occurred well after the date the covenant wassigned. Obvioudy, adocument agreed to at leest four years
before any of the incidents complained of occurred cannot give proper notice of a dam regarding
ubsequent events. Thetrid court was correct in dismissing Black’s complaint for falure to comply with
the natice of daim provisonsin the Missssppi Tort ClamsAct.

CONCLUSION

114. A plantiff is barred from rditigating dl issues tried in a prior lavauit, as wel as dl issues which
could have been litigated in thet prior suit provided the four identities discussed above are presant. Black
was barred frombringing thisdam by resjudicata Despitethelatitudethis Court grantsto pro selitigants,
there are il essantia requirements for sugtaining an action. A party mugt subgtantidly comply with the
natice requirements of the Missssppi Tort ClamsAct. Black did not provide the notice required. Thus,
the judgment

of thetrid court isaffirmed.

115. AFFIRMED.

PITTMAN, CJ., WALLER, COBB, EASLEY, CARLSON AND GRAVES, J3J.,
CONCUR. McRAE, PJ.,AND DIAZ, J., NOT PARTICIPATING.



